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Case Summary
Opinion
Procedural Posture
Plaintiff lender appealed the judgment of the trial court
(Georgia), which dismissed his complaint against defendant borrower. Defendant cross-appealed the trial
court’s dismissal of his counterclaim against plaintiff.
Plaintiff brought suit to recover an amount loaned to defendant. Defendant’s counterclaim asserted an amount
offsetting the loan. No writings representing the loan were
part of the record.
Overview
The court found that the record showed that plaintiff
loaned defendant $ 100,399, of which defendant repaid
only $ 25,827. Defendant admitted that plaintiff loaned
him $ 100,399 and that he has repaid only $ 25,827,
but disputed that he agreed to pay interest and counterclaimed for $ 179,800, which he claimed was owed to him
by plaintiff and, thus, offset the debt. None of the
debts were evidenced by a writing in the record. When
the case was called to trial, the trial court sua sponte raised
the issue of the statute of frauds and dismissed both
the complaint and counterclaim because the underlying
agreements were not evidenced by a writing. The court
held that the trial court’s dismissals were in error
since the parties agreed that money was loaned and partially repaid. The undisputed part performance of the
contract removed it from the statute of frauds, pursuant
to O.C.G.A. § 13-5-31(3). Therefore, the trial court erred
in dismissing the complaint. Similarly, the trial court
should not have dismissed the counterclaim on the basis
of the statute of frauds.
Outcome
The court reversed both dismissals.

[*87] [**232] RUFFIN, Judge.
Daniel Rinaldi, Jr. appeals the dismissal of his complaint
in which he sought to recover on a loan he made to Robert Willison. Willison cross-appeals, arguing that the trial
court should not have dismissed his counterclaim. For
reasons that follow, we reverse both dismissals.
HN1 A dismissal should be granted “only where a complaint shows with certainty that the plaintiff would not
be entitled to relief under any state of facts that could be
proven in support of his claim.” 1 We thus construe all
the allegations in the complaint in a light most favorable
to the complaining party and resolve all doubts in his favor. 2 Our review of a dismissal by the trial court is de
novo. 3 So construed, the record shows that Rinaldi
loaned Willison $ 100,399, of which Willison repaid only
$ 25,827. Willison admits that Rinaldi loaned [*88]
him $ 100,399 and that he has repaid only $ 25,827, but
disputes that he agreed to pay interest and has counterclaimed for $ 179,800 that he claims is owed to him by
Rinaldi and thus offsets the debt. None of these debts
is evidenced by a writing in the record.
Willison did not raise the Statute of Frauds as an affirmative defense in his answer; however, he asserted a Statute of Frauds defense to “certain of the terms now alleged” in the pretrial order that was entered by the
trial court. When the case was called for trial, the trial
court sua sponte raised the issue of the Statute of Frauds
and, after hearing argument by counsel, dismissed both
the complaint and the counterclaim because [**233] the
underlying agreements were not evidenced by a writing.
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1. Rinaldi and Willison agree that Rinaldi loaned Willison money and that Willison made a partial repayment.
There is, however, no written documentation of the
terms of the loan. HN2 The Georgia Statute of Frauds requires that “[a]ny commitment to lend money” must be
in writing and signed by the parties. 4 But this provision
addresses a commitment to lend money, not money
which has already been loaned. 5 Moreover, “the provisions of the Statute of Frauds do not extend to cases where
there has been such [***3] part performance of the contract as would render it a fraud of the party refusing
to comply if the court did not compel a performance.” 6
GA(1) (1) Here, as the parties agree that money was
loaned and partially repaid, this undisputed part performance of the contract removes it from the Statute of
Frauds. 7 Accordingly, we reverse the trial court’s dismissal of Rinaldi’s complaint.

2. GA(2) (2) Similarly, the trial court should not have dismissed Willison’s counterclaim on the basis of the Statute of Frauds. Willison contends that a debt which
Rinaldi owed to TransOne, Inc. was assigned to him and
that Rinaldi owes him $ 179,800. 8 Viewing the allegations of the counterclaim in a light favorable to Willison, the agreement at issue is one where money has already been loaned, and thus is outside the Statute of
Frauds. 9 We therefore reverse the trial court’s dismissal of Willison’s counterclaim.
Judgment reversed. Blackburn, P. J., and Bernes, J., concur.
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